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  Dates of hearing : 29-08-2017; 19-09-2017; 14-08-2018; 
      18-09-2018; 31-01-2019; 15-10-2019; 
      29-10-2019; 17-12-2019; 11-02-2020; 
     10-03-2020;13-10-2020; and  

01-12-2020 
 
  Date of Order : 30-03-2021 

 
 

 The above Petition came up for hearing last on 01.12.2020.The 

Commission upon hearing the arguments of ThiruR.S.Pandiyaraj,Advocate for 

the petitioner and Thiru.M.Gopinathan, Standing Counsel for TANGEDCO and 

after perusing the documents, written submissions filed, passes the following 

order:- 

ORDER 

1. Prayer of the Petitioner:- 

 The prayer of the petitioner is to pass an order prescribing a procedure on 

the priority of adjustment of wind energy when there are several machines with 

the same captive consumers owned by a Company with different commissioning 

dates considering the overall dictum of “First come,First served” and other 

provisions of the Electricity Act 2003 or to leave the option to CGP owners. 

2.  Facts of the case:  

2.1The petitioner‟s Company is one among the group of petitioners who 

challenged the matter of allowing adjustment of higher slot units against the 

lower slot consumption in S.M.P No.1 of 2014 that was disposed by this 
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Commission vide the order dt. 31.3.2016.In para 7.31 of the said order, 

Commission made the following observation: 

“7.31 Regarding the second issue of fixing the priority of adjustment at the 

user end for the energy generated from WEGs, the petitioner is directed to 

file a fresh petition by impleading the affected party as the issue raised by 

the petitioner is outside the remanded issues of the Hon’ble High Court.” 

2.2The petitioner has 22 nos. wind energy generators (WEGs) of different 

capacities situated in various places and in the jurisdiction of different Electricity 

Distribution circles of TANGEDCO. TANGEDCO in their working instructions for 

adjustment of wind energy issued in 2007,2012,2016  has in their circular memo 

directed to adjust by considering priority for first adjustment to the wind mill 

commissioned in later date and the last adjustment  to the wind mill 

commissioned earliest. The petitioner contends that such a proposition of 

adjustment was not declared by the Commission in the wind tariff orders issued 

in 2006 or 2009 or 2012 and 2016.The tariffs of the machines commissioned 

prior to 2006 is Rs.2.75 and the tariff of machines commissioned after 19.9.2008 

is Rs.3.39 per unit. Whenever the unutilized units are encashed, TANGEDCO 

pays 75% of the lowest tariff i.e the petitioner receives 75% of Rs.2.75 per unit. 

The petitioner‟s request is  to  consider the above matter in a comprehensive 

manner and pass orders by fixing the procedure on priority of adjustment 

considering the dictum of „First come, First served‟ and other provisions of the 
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Electricity Act, 2003 and accordingly pass direction to TANGEDCO or leave the 

option to the CGP owners. The petitioner also filed a petition to implead 

CFC/Revenue/TANGEDCO as the second respondent. 

3.  Contentions of the petitioner:- 

3.1 The petitioner contends that it is for the owner of the captive generating plant 

to decide on the priority of adjustment and not for the utility to dictate terms and 

conditions and more so without the approval of the Commission.  

3.2The statement of WEGs with their commissioning dates installed by the 

petitioner are:- 

Sl. 
No. 

Installed 
capacity in 

KW 

Date of 
commissioning 

Name of village Name of Electricity 
Distribution Circle 

 

1. 1 x 600 01.11.2003 Karungulam Tirunelveli 

2. 1 x 600 21.11.2003 Irukkandurai Tirunelveli 

3. 3 x 600 21.11.2003 Dhanakkarkulam Tirunelveli 

4. 3 x 600 25.11.2003 Palavoor, 

Dhanakkarkulam 

Tirunelveli 

5. 3 x 600 03.12.2003 Govindhapuram Udumalpet 

6. 2 x 800 11.07.2005 Govindhapuram Udumalpet 

7. 1 x 800 11.07.2005 Govindhapuram Udumalpet 

8. 1 x 800 27.07.2005 Govindhapuram Udumalpet 

9. 1 x 800 19.08.2005 Chinnakkampalayam Udumalpet 

10. 1 x 800 19.08.2005 Chinnakkampalayam Udumalpet 
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11. 1 x 800 24.08.2005 Chinnakkampalayam Udumalpet 

12. 1 x 800 29.08.2005 Chinnakkampalayam Udumalpet 

13. 1 x 800 11.05.2006 Chinnakkampalayam Udumalpet 

14. 2 x 800 19.01.2009 Muthunaikenpatti Dindigul 

15. 1 x 1500 17.08.2010 Vallalnathi Theni 

16. 1 x 1500 17.08.2010 Vallalnathi Theni 

17. 1 x 1500 17.08.2010 Thekkampatti Theni 

18. 1 x 1500 17.08.2010 Thekkampatti Theni 

19. 1 x 1500 17.08.2010 Vallalnathi Theni 

20. 1 x 1500 18.08.2010 Marikundu Theni 

21. 1 x 1500 26.08.2010 Vallalnathi Theni 

22. 1 x 1500 26.08.2010 Koduvilarpatti Theni 

 

3.3Whenever wind energy captive consumers are having more than few 

windmills and the commissioning dates of those windmills are spread over in 

different periods having different tariff rates namely before 15.5.2006,after 

15.5.2006,after 19.9.2008,after 01.8.2012  and after 1.4.2016, the method of 

adjustment has not been followed by TANGEDCO in a right manner. 

Commission has also not specified as to how the priority of adjustment of wind 

energy should happen when the Company has WEGs with different 

commissioning dates falling within the scope of  different tariff rates. 
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3.4In the absence of the same, the Respondent TANGEDCO,CE/NCES has 

issued  working instructions as follows: 

Circular Memo No. CE/NCES/SE/EE/WPP/AEE-2/F.TNERC order 
No.3/D.1134/07,dt.11.12.2007 

“If the wind energy wheeled for one (or) more than one HT service at wheeling 
end from more than one Wind Electric Generator and the Wind Electric 
Generators were commissioned before 15.05.2006 and after 15.5.2006, the 
higher tariff units have to be adjusted first. For the surplus energy sale after 
adjustment,  the lower rate has to be paid to the Generator at Generating end. 
Similarly for lapsed banked unit the lower tariff rate only has to be paid to the 
Generators. Necessary clauses have to be added to the Energy Wheeling 
Agreement.” 

 

3.5Similar instructions were issued in the matter of implementation of  tariff order  

of 2012. The working instructions for the tariff order of 2012 provided,  

CircularMemo.No.Dir/Gen/TANGEDCO/EA/F.Wind Tariff order 
No.6/D./12,dt.1.9.2012: 

“(xiii) (b) If a consumer wheeled energy for adjustment from more than one 
windmill, which is commissioned in different dates,the priority for first adjustment 
shall be given to the windmill commissioned in later date. The energy generated 
from the windmill commissioned in earlier date shall be adjusted in last.” 

 

3.6While providing working instruction for implementing the wind tariff order of 

2016, the following was issued : 

Memo.No.CE/NCES/SE/EE/WPP/AEE2/F.OrderNo.3,dt.31.03.2016/D.1553/ 
2016, dt.18.08.2016 

“20. Adjustment Priority and Payment for Untilized Banked Energy: 
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(a) If a consumer wheeled energy for adjustment from more than one windmill, 

which is commissioned in different dates, the priority for first adjustment shall 

be given to the windmills commissioned with higher wind tariff.  The energy 

generated from the windmills commissioned with lower wind tariff shall be 

adjusted in last.”  

Similar working instructions were issued in respect of the order passed in R.A 

No.6 of 2013 dt.31.3.2016 videCircular Memo No.CE/NCES/SE/EE/WPP/ 

AEE2/F.RA No.6 of 2013 dt.31.3.2016/D.1279/2017, dt.14.06.2017. 

3.7From all the above, the petitioner submits that such a proposition as provided 

by the respondent CE-NCES, was neither declared by the Hon‟ble Commission 

in Order No.3 dated 15.05.2006, nor in the subsequent orders issued by the 

Hon‟ble Commission on 20.03.2009, on 31.07.2012 nor even by the order dated 

31.03.2016.  Even while reviewing the order dated 31.07.2012 by the Hon‟ble 

Commission, such a proposition was not provided in the Order in RA No.6 of 

2013 dated 31.03.2016.By all means by following the natural corollary, the 

dictum of „first come - first served‟ would be valid always according to principles 

of natural justice. 

3.8   In the petitioner‟s case,  of the  machines installed and commissioned   on 

various dates, the machines commissioned  after 19.9.2008  are taken for 

adjustment first, and the energy generated from the machines  commissioned 

before 15.5.2006 taken last. Encashment of banked unutilized energy is always 
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at 75% of Rs.2.75, the lowest tariff, whereas the Respondent is always making 

use of banked energy at highest tariff at every point of time.  

3.9Because of the ownership of the CGP by the Company, it is for the owner to 

decide as to how the energy generated from the WEGs of the Company be 

adjusted and therefore, the right of priority to use by way of adjustment is always 

available only with the owner and not with the Utility to dictate such terms and 

conditions and that too without the authority and approval of the Hon‟ble 

Commission.  Hence, such a procedure is going against the principles laid down 

by the Electricity Act 2003 which while defining the term “Captive Generating 

Plants” under Section 2(8) goes as follows: 

 Section 2(8) : “Captive Generating Plant” means a power plant set up by 
any  person to generate electricity primarily for his own use and includes a 
power plant set up by any co-operative society or association of persons for 
generating electricity primarily for use of members of such co-operative societyor 
association”. 

 

3.10Further to the same, the power generated by the WEGs owned by the 

Company is for the usages of the company for its captive purposes.  Therefore, 

such an arrangement is coming under the provisions of Section 9(2) of the 

Electricity Act 2003, which further goes to define as follows: 

“(2) Every person, who has constructed a captive generating plant and 
maintains  and operates such plant, shall have the right to open access 
for the purposes of  carrying electricity from his captive generating plant to 
the destination of his use.” 
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Hence, Commission may pass an order, prescribing the correct method of 

adjustment in the matter of priority of adjustment procedures, when there are 

several machines with the same captive consumers owned by a company, with 

different commissioning dates.  The system as prescribed by the Respondent 

CE-NCES is being enforced without the approval of the Hon‟ble Commission and 

therefore, it is totally arbitrary. The option of adjustment may at least be left with 

the consumer.  

4. Contentions of the Respondent: 

4.1The Commission has issued 1st Tariff Order on Power purchase and allied 

issues in respect of Non-Conventional Energy Sources based Generating Plants 

and Non-Conventional Energy Sources based Co-Generation Plants, vide Order 

No.3 of 2006, dt. 15-5-2006. 

4.2 Subsequent to the issue of the above order, working instructions were 

issued to the EDCs vide Circular Memo No.CE/NCES/SE/EE/WPP/AEE-

2/F.TNERC Order No.3/D.1134/07, dt. 11-12-2007. The relevant portion of the 

said instructions are as follows: 

“If  the Wind Energy wheeled for one (or) more than one HT service at 
wheeling end from more than one Wind Electric Generator and the Wind 
Electric Generators commissioned before 15-5-2006 and after 15-5-2006, 
the higher tariff units have to be adjusted first.  For the surplus energy sale 
after adjustment the lower tariff rate has to be paid to the Generator at 
Generating end.  Similarly for the lapsed banked unit the lower tariff only 
has to be paid to the Generators.  Necessary clauses have to be added to 
the Energy Wheeling Agreement.” 
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4.3 Thereafter, the Commission has issued next tariff order on wind energy 

vide Order No.6 of 2012, dt. 31-7-2012. Based on the above, working instructions 

were issued to the EDCs vide Circular Memo. 

No.Dir/Gen/TANGEDCO/EA/F.Wind Tariff Order No.6/D./12,dt.1-9-2012. The 

relevant portion of the said instruction is as follows: 

"If a consumer wheeled energy for adjustment from more than one windmill, 

which is commissioned in different dates, the priority for first adjustment shall be 

given to the windmill commissioned in later date. The energy generated from the 

windmill commissioned in earlier date shall be adjusted in last." 

4.4Further to the same, while implementing the RA No.6 of 2013, dt.31.03.2016, 

working instructions were issued to the EDCs vide Circular Memo.No.CE/ NCES/ 

SE/ EE/ WPP/AEE-2/F.RA No.6/D.1279/17, dt.14.06.2017. The relevant portions 

of the said instructions are as follows: 

"If a consumer wheeled energy for adjustment from more than one 

windmill, which is commissioned in different dates, the priority for first 

adjustment shall be given to the windmill commissioned with higher wind 

tariff. The energy generated from the windmill commissioned with lower 

wind tariff shall be adjusted in last." 

4.5 Further to the same, while implementing the Order No.3 of 2016, 

dt.31.03.2016, working instructions was issued to the EDCs vide Circular 

Memo.No.CE/NCES/SE/EE/WPP/AEE-2/F. Order.No.3, dt. 31.03.16/ D. 1279/17, 

dt. 14.06.2017. The relevant portion of the said instructions are as follows: 
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"If a consumer wheeled energy for adjustment from more than one 

windmill, which is commissioned in different dates, the priority for first 

adjustment shall be given to the windmill commissioned with higher wind 

tariff. The energy generated from the windmill commissioned with lower 

wind tariff shall be adjusted in last."  

4.6 The following Tariff Orders are issued so far for Wind Energy by the  

Commission: 

 i) Order No. 3 of 2006, dated 15.05.2006 

 ii) Order No. 1 of 2009, dated 20.03.2009 

 iii) Order No. 6 of 2012, dated 31.07.2012 

 iv) Order No. 3 of 2016, dated 31.03.2016 

 v) Order No. 6 of 2018, dated 13.04.2018 

Based on the above tariff Orders, the rates prescribed for the Power Purchase 

from the WEGs under Preferential Scheme are: 

 

 

 

 

4.7    In this connection, it is relevant to mention that there is no Regulation for 

the adjustment of the energy generated from different WEGs commissioned on 

different dates against the consumption of HT services. Hence, based on the 

principle of "Purchase of Power at Least Cost", TANGEDCO adjusted the energy 

S.No. Date of commissioning of WEGS Rs. / Unit Rs./unit 

1 Prior to 15.05.2006 2.75 

2 Between 15.05.2006 to 18.09.2008 2.90 

2 Between 19.09.2006 to 31.07.2012 3.39 

4 Between 0l.08.2012to31.03.2016 3.53 - 
5. Between 01.04.2016 to 31.03.2018 3.70 
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generated from the WEGs in the order of the highest to lowest power purchase 

rate since, the energy remains unadjusted/unutilised at the end of the financial 

year shall be purchased by  TANGEDCO at the lower cost. This means, if a HT 

consumer is wheeling the wind energy from the WEGs commissioned on 

different dates under preferential tariff, then the adjustment of wind energy from 

the WEG having higher purchase rate will be adjusted first, then the next higher 

rate will be taken for adjustment and then the least tariff wind energy will be 

adjusted at last. The said method is illustrated for reference as below: 

Illustration: 

 A HT consumer consumes 1,80,000 units during a bill period. He has wind 

generation as follows: 

Sl.No. WEG  Rate of Quantum of   Energy taken  for 

 Commission Power Generation      Adjustment 

 Date Purchase during a           (in units) 
  (in Rs) Month   

            (in units)  

1. 1
1 

15.01.2006 2.75 40000          10000 

2. 2
2 

15.05.2008 2.90 60000          60000 

3. 3
3 

15.06.2011 3.39 110000        110000 

   
210000        180000 

 

 

Unadjusted energy at the end of the financial year is 30,000 Units [210000 – 

180000]. In the above illustration, the energy generated from the higher tariff rate 
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WEG is adjusted first against the HT consumption and so on. Thereby, the 

balance energy to be purchased by TANGEDCO will be with least cost i.e. the 

balance unadjusted energy from the WEG commissioned first is 30000 units 

which will be purchased by TANGEDCO at the rate of 75% of Rs.2.75, the power 

purchase rate per unit i.e Rs.2.06 per unit and the cost will be Rs.61,875/- 

(30000 units *Rs.2.06=Rs.61875/-). Per contra, if the adjustment is carried out as 

requested by the petitioner on "First Come- First served" basis, the unutilized 

energy will be purchased by TANGEDCO @ 75% of Rs.3.39/unit and cost 

involved will be Rs.76,275/- (30000 units x Rs.3.39 x 75%) and thereby 

TANGEDCO incurs additional cost of Rs.14,400/- towards power purchase. The 

additional expenditure will be manifold in reality since few hundred million units of 

unadjusted energy are available at the end of every financial year for payment. 

This is an additional benefit requested by the petitioner besides banking facility 

extended to the WEGs at the cost of general public as these additional costs of 

power purchase will be passed on to other consumers as a part of tariff. 

4.8   It is relevant to mention that the Regulation 75 (1) of TNERC (Terms and 

Conditions for Determination of Tariff) Regulations, 2005 states the duties of the 

licensee with regard to the cost of power purchase as under: 

“75. Cost of Power Purchase 
1. The Distribution Licensee shall procure power on 
least cost basis and strictly on Merit Order Despatch and shall have 
flexibility to procure power from any source in the country.” 
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4.9TANGEDCO follows the power purchase methodology as per the Regulation 

prescribed by the Commission. Moreover, if the expenditure of TANGEDCO is 

reduced, it will only result in reducing the burden on the common man and the 

end-consumer. TANGEDCO resorts to purchase power at least cost in the 

interest of public. Both the schemes have the facility of banking of energy for a 

period of one year i.e. from April to March, covering the Financial Year. For the 

WEGs under the Preferential Tariff Scheme, the banking facility is available from 

the date of the first Order of the Commission ie. 15.05.2006. Therefore, only if 

TANGEDCO adjusts the higher tariff wind power adjusted first against 

consumption, TANGEDCO can categorically say that the methodology of 

adjustment adopted by it is in the interest of public and as per the principles 

followed under 'Merit Order Despatch" for the purchase of power. 

4.10 This procedure is being followed by TANGEDCO right from the year 2007. 

It is admitted that the respondent TANGEDCO has not obtained any approval 

from the Commission before issuing working instructions to the EDCs. However, 

the same was not disputed by the wind energy generators until filing of this 

petition before the Commission. The above instructions were issued keeping in 

mind to minimize the cost of energy purchase. 

4.11 Since the procedure was not disputed right from the year 2007, the same 

procedure was adopted by the respondent TANGEDCO in respect of subsequent 

tariff orders issued by this Commission.  
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4.12   The Petitioner had installed 22 Nos. of wind energy generators with a 

capacity of 27.4 MW during 2003 to 2010 to meet out the industrial consumption 

of about 11000 KVA through captive wheeling as per the Energy Wheeling 

Agreements executed by the petitioner on different dates. 

4.13    The primary purpose of setting up of the wind mills is for captive 

adjustment and as per the agreement, if there is any surplus energy at the end of 

the financial year, the same shall be encashed @75 % of the relevant purchase 

rate.From, the above, it is evident that the petitioner has wind energy generation 

disproportionate to their industrial consumption by virtue of banking facility. The 

background of issuance of banking facility is furnished in this regard to establish 

the position of TANGEDCO. The TANGEDCO has requested the Commission to 

dispense with the banking facility, and the Commission in the Tariff Order No.6 

dated 31.07.2012 held as follows:- 

"xxx 8.2.4. In response to the public notice dated 27.04.2011, the TANGEDCO in 

its letter dated 13.06.2011 has stated the following: - 

"Extending the concessional promotional benefit of banking will hinder 

the financial position of the TANGEDCO and hence the concessional / 

promotional benefit of banking facility may be dispensed with. The surplus 

energy after adjustment on every month may be paid at 75% of the applicable 

power purchase cost. Further, the Electricity Act, 2003 does not speak about 

banking. However, if at all, the Commission thinks fit the provision of banking 

facility, the banking period may be fixed from 1st January to 31st December of 

every year instead of 1st April to 31st March. The TANGEDCO may settle the 
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unutilized energy at the end of the banking period (31st December) at 75% of 

the normal purchase rate with increased banking charges of 20%. 

 

8.2.5. In their letter dated 07.12.2011, the TANGEDCO have stated that 

the cash outflow for payment of unutilized banked units is increasing every year 

and the full Board of TANGEDCO is in favour of dispensing with the banking 

provision and requested the Commission to dispense with the banking provision 

not only to future projects but also to the existing projects commissioned before 

and after 15.05.2006. 

8.2.6. In the additional comments furnished in letter dated 02.06.2012, 

the TANGEDCO has stated the following on banking:- 

(1) As stated already, the WEGs are allowed to supply power to captive user and 

third party consumers in addition to sale to TANGEDCO, as has been allowed to 

conventional generators. Hence, there is no need to continue banking facility to wind 

sector. In fact, provision of banking is alien to the Electricity Act, 2003 and on this 

ground alone banking of wind energy need to be dispensed with. 

(2) As has been stated already, wind energy generators by virtue of natural 

consequences and, fortunately, for the WEG's the wind blows during summer season, in 

TANGEDCO's experience, it is seen that the WEG generates energy, during May to 

September, without putting any effort but encashes by adjustment at a later time by 

virtue of banking that too when the Distribution Licensee is experiencing power deficit 

due to high demand. It is an open secret that the power deficit is prevailing in most of 

the States in India and of late, experiencing shortage of coal and gas, difficulties in 

transportation of coal for various reasons etc. Therefore, it is a right time to dispense 

with the banking facility. In fact, while the Wind Energy Generators withdrawing the 

banked energy; the Distribution Licensee is forced to make purchase of power from 

open market at much higher cost. Thereby also, the Distribution Licensee is made to 

suffer financially. 
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(3)   In addition to dispensing with the banking system, the existing requirement on the 

part of Distribution Licensee to make payment for any excess energy left over after 

adjustment also requires to be dispensed with, in view of the position that WEG have 

been provided with all adequate options of distributing their energy through captive use 

and third party consumer in addition to sale to TANGEDCO. 

(4)  Further provision of encashment of unutilized banked energy, leads to additional 

financial burden to TANGEDCO. The quantum of unutilized banked energy increasing 

every year exponentially. In 10/2008, it was 315 MU, in 31.03.2009, it was 251.3 MU 

and in 31.03.2010, it was 350.658 MU. Hence, cash outflow for payment of unutilized 

banked units is high every year. Such dispensing with may be made applicable to the 

existing WEGs and to prospective WEGs from the date of such tariff Order irrespective 

of the category to which it belongs. 

(5)   Further, as per CERC and TNERC REC Regulations, for wheeling of wind energy 

for captive consumption under REC scheme, they have to forego banking. Since 

TANGEDCO proposed to purchase the future wind power from REC projects only, the 

banking may be dispensed with. Further based on the recommendation of the 

TANGEDCO full Board meeting held on 15.11.2011, a petition M.P. No. 1 of 2012 filed 

at TNERC to dispense the banking. However, TNERC on 16.02.2012 directed the 

TANGEDCO to file a fresh petition by impleading the affected parties. Filing fresh 

petition is in the process. 

Under the circumstances, it is suggested that the banking provision for wind energy 

shall be dispensed with not only to the future projects but also to the existing projects 

commissioned before and after 15.05.2006 irrespective of the tariff Order to which 

WEG is covered and for which necessary amendments may be effected in the existing 

Energy Wheeling Agreement. 

8.2.7. The Principal Secretary, Energy Department, Government of Tamil Nadu vide 

Letter. No. 10369/ C2/ 2011-3, dated 28.03.2012 addressed to the Commission has 
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stated that the banking provision of wind energy shall be dispensed with not only 

to the future projects, but also to the existing projects commissioned before and after 

15.05.2006.” 

However, banking was continued pursuant tosection 86(1)(e) of the Electricity 

Act 2003 to promote the renewable energy in the State, subject to the adjustment 

of energy rates between the two periods relating to banking of energy and drawal 

of energy from the banking. 

  

4.14The Banking facility has to be dispensed with since in view of the position 

that WEGs have been provided with all adequate options of distributing their 

energy through captive use and third party sale in addition to sale to 

TANGEDCO. In fact, when  the Wind Energy Generators are  withdrawing the 

banked energy, the Distribution Licensee is forced to make purchase of power 

from open market at much higher cost. Thereby, also the Distribution Licensee is 

made to suffer financially. Therefore, considering the above facts, TANGEDCO is 

adopting the adjustment priority in the order of higher cost power to lower cost 

power against consumption to circumvent additional financial loss. 

 

4.15Relevant provisions of the Commission's Grid Connectivity and Intra-State 

Open Access Regulations, 2014 is re-produced below: 

 “9.  Eligibility for Open Access and conditions to be satisfied. 

(1) xxx 
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(2) xxx 

(3) xxx 

(4) xxx 

(5) xxx 

 

 

(6) Open Access shall be allowed to the intra state transmission system 

subject to the satisfaction of the conditions contained in the Act and in 

these Regulations. Having regard to operational constraints and other 

relevant factors, open access shall be allowed to all EHT & HT 

consumers within their contracted demand subject to the terms and 

conditions of supply. In case of generation of electricity from new and 

renewable sources, open access shall be allowed as specifically permitted 

by the Commission in its relevant regulations/ orders in force." 
 
 

As per the above provisions, in plain reading, it is clear that the open access 

shall be allowed to any EHT/HT consumer only up to the contracted demand. 

However, in the case of petitioner, the petitioner had the installed capacity of 

wind mills for 27.4 MW against the contracted demand of 11,000KVAand 

therefore the surplus energy remains unadjusted at the end of the financial 

year. If the petitioner was restricted to wheel the energy within the contracted 

demand the situation for encashment of unutilized surplus energy would not 

have arisen. 

4.16Further the prime purpose of setting up of wind mills by the petitioner is for 

his captive consumption and not for selling majority of energy to the 

respondent. Normally, about 95% of energy generated will be adjusted and 

about 5% of the energy alone will be available for sale at the end of the 
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financial year. The dispute arises because the petitioner had installed the wind 

mills more than their requirement.If at all, the petitioner wants to claim for wind 

energy at relevant purchase rate determined by the Commission based on the 

date of commissioning, the petitioner may opt for sale to Board category. 

Thereby, he may claim at rate in full as fixed by this  Commission for the wind 

mills. Therefore, a natural corollary, the dictum of "first come-first served" 

would not be valid, as stated by the petitioner.  

4.17The prime purpose of setting up of wind mills by the petitioner is for captive 

consumption and not for selling of energy to the respondent. Accordingly, the 

petitioner is availing the adjustment of wind energy generated from their wind 

mills under captive wheeling and now seeks for higher tariff for the surplus 

energy remains at the end of the financial year. Further, though 13 out of 22 

wind mills commissioned even before the 15.05.2006 which actually does not 

have encashment facility, as per their original agreement, the Commission has 

granted encashment facility to those wind mills also.  Moreover, TANGEDCO is 

incurring losses on account of granting banking facility to the wind mills. If the 

prayer of the petitioner is considered, this would result in TANGEDCO buying 

power at a higher cost to the detriment of consumers at large. This set of 

consumers are already enjoying the benefits of banking, concession in open 

access charges, cross subsidy surcharges, must run status, no restrictions on 

quantum of open access as envisaged for conventional energy sources, etc. 
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Thereby, now claiming the adjustment of first in - first out (FIFO) method of wind 

energy generated from different wind mills, the petitioner is seeking to unjustly 

enrich himself at the cost of TANGEDCO and the consumers at large. 

4.18     The petitioner had set up the wind mills as per the provisions of Electricity 

Act, 2003 to meet out the power requirements for their industrial usage through 

captive wheeling under open access. The petitioner has the right to use the 

electricity generated from their own wind mills. The respondent has not deprived 

of such facility. The dispute arises between the petitioner and the licensee only 

when the surplus energy remains unutilized as the petitioner had installed the 

wind mills with more capacity than their industrial requirement. Hence, the 

instructions were issued by the respondent to minimize the overall cost of power 

purchase. 

 

5. Rejoinder of petitioner:- 

5.1 The petitioner reiterated their stand filed in the first petition and further added 

the following: 

(i)As per article 300-A of the Constitution of India, the right to use the property is 

always available and enshrined only on the persons owning the property and not 

to any other entities. Article 300 A is extracted below: 

“Article 300A Personsnot be deprived of property save by authority of law – No person 

shall be deprived of his property save by authority of law.” 
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(ii) By issuance of impugned working instructions by the first Respondent, the 

right of use of property owned by the company is deprived totally and the 

instructions have been issued against the interests of the owner of the property.  

As such all the impugned instructions are going against the constitutional 

provisions and therefore have to be quashed as unconstitutional and arbitrary. 

(iii) The contention of the second Respondent that similar matter is seized before 

the Hon‟ble Supreme Court of India in CA No.15618 of 2017 is misleading as the 

matter in this M.P No.14 of 2017 is to fix priority of adjustment when the 

petitioner has multiple windmills with different commissioning dates whereas the 

matter covered in CA No.15618 of 2017 is on the aspect of providing priority 

between the REC and non REC windmills. The matter covered in CA No.15618 

relates to the orders passed by this Commission in DRP No.19 of 2013 and 

connected Appeal before Hon‟ble APTEL in A.No.53 of 2016.  

(iv)    The petitioner prayed to consider the matter in a comprehensive way and 

pass orders fixing priority of adjustment for all non REC machines with different 

commissioning dates covered by different tariff rates.  

6.Additional written submissions of the petitioner:- 

6.1     The petitioner filed the following statement showing details of consumption 

for the past 4 years vis-a-vis generation in respect of 22 windmills as below: 
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STATEMENT 

Ambika 
Cotton 
Mills  

Ltd., 

No.of 
WEGs 

Attached 
with 

The unit 
with 
Total 

capacity 

Four years 
Average 

Generation 
By WEGs 
Allotted to 
All the five 
Units from 
2014-15 to 

2017-18 

Four Years 
Average 
Annual 

Consumption 
At the unit / 
Year from 
2014=15 to 

2017-18 

Percentag
e of 

Generation 
Through 
WEGs 
versus 

Consumpti
on 

Shortage 
 

Encashment 
Bill raised 

Unit I 
(96 / 

DEDC) 
Unit 

II, Unit 
III, 

Unit IV 
& 

Unit V 
(370 / 

DEDC) 

T15 / Theni 
EDC., 

T09, T10, 
T11, 

T12, T13, 
T14, 

T16 / Theni 
EDC 

D183 / 
Dindigul 

EDC 
850, 851, 

860, 
885, 891, 

892, 
897 & 1258 

/ Tirupur 
EDC 

(646, 647, 
648, 649, 

651) 
- Partly for 

96 
& partly for 

370 
/EDC 

Total 22 
WEGs 

4,76,39,114 7,00,10,249 68.05% 

31.9% 
Capacity 

to 
Be added 

2014-15 = 
Nil 

2015-16 = 
Nil 

2016-17 = 
4009342 

Units 
2017-18 = 

Nil 

 

6.2    It could be seen that out of an average annual requirement of power for the 

mills at 7,00,10,249 units per annum, total installed windmills of the Company 

contribute only 4,76,39,114 units on an average per year. The support of 

windmills is only to the extent of 68.05% of the requirement of power and 

therefore the windmill capacity is neither over installed nor over supplying power. 
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Even assuming that the windmills are over generating, the power does not lapse 

as other consumers of TANGEDCO utilize the power. The price for which such 

power that is encashed by the petitioner is far less than the price at which 

TANGEDCO supplies to any category of consumer.  

6.3    The primary question to be decided in the matter is when this Commission 

has not approved any scheme of priority of adjustment when the  WEG has 

multiple windmills, how could the Respondents have issued instructionson their 

own. This is not the first time that the Respondents are issuing such instructions 

without the approval of the Commission. In several cases like in M.P No.10 of 

2012dt.28.9.2012, M.P No.10 of 2012 dt.22.9.2014,DRP No.19 of 2013 

dt.19.1.2015, Commission has directed TANGEDCO to approach this 

Commission first and not issue suo-motu circulars.  

6.4The petitioner has reiterated the fact that system of priority of adjustment 

considering tariff as a benchmark is a total system failure and amounts to unjust 

enrichment. The later commissioned machine came as only a capacity addition. 

Judicial way of adjustment should be from the first commissioned machine first 

and the second commissioned machine second and so on.  

7. Written submissions of petitioner on 10.12.2020:- 

7.1Commission has not specified as to how the priority of adjustment should 

happen when the Company has WEGs of different commissioning dates falling 

within the scope of different tariff rates in any of its tariff orders passed on 
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15.5.2006,20.3.2009,31.07.2012,31.3.2016,13.4.2018& 07.10.2020.At the time 

of issue of first instruction by the first Respondent on 11.12.2007, there were only 

three feed in tariffsi.e Rs.2.70 for those who have not executed EWAs., Rs.2.75 

for those machines who executed EWAs prior to 15.5.2006 and Rs.2.90 for those 

machines commissioned on or after 15.5.2006. There is no information on the 

working instructions issued based on order dt.20.3.2009 where the tariff was 

Rs.3.39. When the orders were issued in 2012 and in 2016, the tariffs rose to 

Rs.3.51 (revised to Rs.3.96 in R.A No.6 of 2013) and Rs.4.16(without A.D). 

7.2  As on this day, TANGEDCO makes arevenue of Rs.6.90 per unit in 

aggregate on the industrial tariff base rate of Rs.6.35 by sale of unutilized energy 

and is unjustifiably   enriching itself.  

7.3 The WEGS were set up on various dates depending on the power 

requirements of the Company from time to time based on expansions in the 

manufacturing units of the Company. 

7.4   In the matter of Century Flour Mills, Commission  in DRP No.19 of 2013 

decided as follows: 

“5.7. Having declared that the TANGEDCO’s letter dated 14-09-2012 is 

arbitrary and not legally valid, let us now devise a prudent method for fixing the 

priority for adjustment of energy generated by WEGs in this case. The wheeling 

agreement signed by the parties as well as the Commission’s Order on Wind 

Energy recognize only one month energy adjustment period for wheeling of power 

by WEG under REC scheme. However, the other captive generators which are not 
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availing Renewable Energy Certificate (REC) are eligible for banking of energy 

for a period of one year from April to March next year as specified in the 

comprehensive orders on wind energy issued by the Commission from time to 

time. Therefore, the energy to be adjusted under REC scheme has a shelf period 

of one month whereas the energy to be adjusted under normal scheme has a shelf 

period of one year. In such circumstances, it is prudent to follow the doctrine of 

efficacy to decide on the priority. 

 

In one such case, the Hon’ble APTEL on Appeal No.38 of 2010, has referred the 

following observation of the Hon’ble Supreme Court in the matter of Union of 

India vsD.N.Revri& Company reported in (1976) 4 SCC 147. 

 

“7. It must be remembered that a contract is a commercial document between the 

parties and it must be interpreted in such a manner as to give efficacy to the 

contract rather than to invalidate it. It would not be right while interpreting a 

contract, entered into between two lay parties, to apply strict rules of construction 

which are ordinarily applicable to a conveyance and other formal documents. The 

meaning of such a contract must be gathered by adopting a common sense 

approach and it must not be allowed to be thwarted by a narrow, pedantic and 

legalistic interpretation…….”. 

 

Applying the above principle in this case, we Order that the TANGEDCO shall 

first adjust the wheeled energy generated from the petitioner’s WEG under REC 

scheme which has an adjustment or banking period of one month and then adjust 

the energy generated from other captive / third party generators which have a 

banking period of one year. The TANGEDCO is directed to revise the bill of the 

petitioner based on the energy adjustment priority specified in this order and 

settle the account within a period of three months from the date of issue of this 

order.” 
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7.5   While TANGECDO went for an appeal against the above order of the 

Commission, Hon‟ble  APTEL in Appeal No.53 of 2016 held as follows: 

 

“10. b) Further, the Appellant is the distribution licensee who provides the use of 

its network (wheeling) for the electricity procured by the Respondent No 1 from 

open access, after collecting applicable charges as determined by the State 

Commission. The ownership of the electricity supplied by the REC generator or 

non-REC generator always remained with the Respondent and hence, the right of 

adjustment priority also vests with the Respondent.  

 

h) The Appellant being only the system provider for open access supply cannot 

dictate the priority list of the open access supplies being taken.”  

 

7.6It is made clear in both the orders of the Commission and of APTEL that the 

priority of adjustment cannot be fixed by the respondent on their own and the 

right of priority of adjustment is available only with captive generating plant under 

the open access rights as enshrined in various provisions of the Electricity Act 

2003. 

 

8.  Written submissions of the respondents:- 

 

8.1 The Respondents reiterated the facts stated in their counter affidavit and 

further submitted an illustration to show the losses incurred, as below: 

 

Illustration: 

 

   A HT consumer consumes 1,80,000 units during a bill period. He has wind 

generation as follows: 
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Sl.No. WEG  Rate of Quantum of   Energy taken  for 

 Commission Power Generation      Adjustment 

 Date Purchase during a           (in units) 
  (in Rs) Month   

            (in units)  

1. 1
1 

15.01.2006 2.75 40000          10000 

2. 2
2 

15.05.2008 2.90 60000          60000 

3. 3
3 

15.06.2011 3.39 110000        110000 

   
210000        180000 

 

Unadjusted energy at the end of the financial year is 30,000 units.(210000 -

180000). Out of the above, the energy generated from the higher tariff rate WEG 

is adjusted against the HT consumption and so on. For the balance energy 

purchased only the least cost is spent by TANGEDCO i.eThe balance unadjusted 

energy out of the WEG commissioned on 15.1.2006 is 30000 units, which will be 

purchased by TANGEDCO at Rs.2.75 per unit. Amount spent is 30000 * 2.75 

=Rs.82500/- Per contra, if adjustment done as requested by the petitioner on 

„First come,First served basis‟, the unutilised energy will be purchased at Rs.3.39 

per unit. Amount spent is 30000 * 3.39 =Rs.1,01,700/- TANGEDCO has to lose 

revenue of Rs.19,200/-. If this is calculated for a few thousand HT consumers, 

the financial burden will be several crores. 

8.2   Respondents have brought out the relevancy of Tariff regulations for 

purchase of least cost power. 
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Regulation 75 (1) of TNERC (Terms and Conditions for Determination of 

tariff) Regulations 2005 states : 

 

“75. Cost of power purchase 

1. The Distribution Licensee shall procure power on least cost basis and 

strictly on Merit order Despatch and shall have flexibility to procure power 

from any source in the Country.” 

 

8.3The express terms of the contract are silent on the manner and priority of 

adjustment of wind energy.  The principle of „business efficacy‟ would require the 

reading of priority adjustmentagainst high cost preferential tariff since the 

contract with TANGEDCO has to meet the object of contract which is interest and 

benefit. The judgment of NABHA POWER LIMITED(NPL) vs PUNJAB STATE 

POWER CORPORATION LIMITED and another (2018) 11 Supreme Court case 

508 is relied upon which express the concept of business efficacy where express 

terms of the contract are silent.         

 

8.4  The method adopted by TANGEDCO to adjust the high cost preferential tariff 

units first before adjustment of lower tariff units  is correct in the interest of public 

and as per the principles followed under „ Merit Order Despatch‟ for the purchase 

of power. This procedure is being followed right from the year 2007 and the same 

was never disputed by the wind energy generators until filing of this petition. 
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8.5  The Respondent TANGEDCO being a commercial entity while adopting the 

priority of adjustment has taken into account of financial commitment for the 

surplus energy at the end of the financial year.  

 

9.   Findings of the Commission:- 

9.1     This petition filed is consequent to the direction of the Commission in 

S.M.P No.1 of 2014 dt.31.03.2016 where the petitioner was directed to file a 

fresh petition by impleading the affected party for fixing the priority of adjustment 

at the user end for the energy generated from WEGs. 

9.2    For each tariff order issued by the Commission for wind energy, 

TANGEDCO has issued working instructions for implementation of the order. 

Commission issued the first tariff order for wind energy on 15.5.2006 where 

preferential tariffs for the WEGs commissioned prior to the date of the order and 

during the control period of the order were fixed.  The control period of each tariff 

order is normally two years or until the date of issue of the next order.  The date 

of orders and tariffs determined in each order issued until the date of filing the 

petition are:- 

Sl.No. Particulars Tariff for purchase of wind energy by 
TANGEDCO  in Rs./unit 

1 Order No.3 of 2006 dt.15.5.2006 
 

Tariff fixed for two groups.  
Group I – WEGs commissioned and to 
be commissioned based on 
agreements executed prior to the  
date of this order  - Rs.2.75 ; 
Group II – WEGs commissioned 
based during the control period of this 
order – Rs.2.90 
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2 Order  No. 3 of 2009 dt.20.3.2009 
read with order in M.P Nos.9,14 & 23 
of 2008  

Rs.3.39 

3 Order No.6 of 2012 dt.31.7.2012 Rs.3.96 without accelerated 
depreciation and Rs.3.53  with 
accelerated depreciation 
 

4 Order No.3 of 2016 dt. 31.3.2016 Rs.4.16 without accelerated 
depreciation and Rs.3.70  with 
accelerated depreciation 
 

 

     The tariffs applicable to the machines are as stated above in each control 

period as specified in respective orders of the Commission. 

9.3  The working instructions issued by TANGEDCO after each of the 

Commission‟s tariff order on wind energy conveyed the methodology of 

adjustment of generated energy for a consumer who wheeled energy from more 

than one windmill with different dates of commissioning that fell under distinct 

control periods with varied preferential tariffs.     

9.4     The petitioner has sought to follow the principle of „first come first served‟  

for adjustment of energy generated from windmills  commissioned during the 

applicability period of different tariff orders  and make the payment at 75% of the 

last commissioned machines for the  unutilized generated energy . Further it is 

their contention that the owner of the generating plant has every right to decide 

on the priority of adjustment. To reiterate their stand, reference has been made 

to Article 300 A and the orders issued by this Commission in DRP No.19 of 2013 

and by Hon‟ble APTEL in A.No.53 of 2016 dt. 23.9.2016. It is their contention that 
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TANGEDCO gets unduly enriched by selling the unutilized energy at an 

aggregate of Rs.6.90 per unit. 

9.5     TANGEDCO while contending that there is no regulation that prescribes 

the order of adjustment of energy generated by the WEGs commissioned on 

different dates, has placed reliance on the provisions in the Commission‟s Tariff 

Regulations, 2005 on the principle of „Purchase of power at least cost‟ based on 

which energy from WEGs was adjusted in the order of highest to lowest tariff and 

unutilized energy available at the end of the financial year was purchased at 75% 

of lowest tariff. It is also the licensee‟s contention that the primary purpose of 

captive plants set up by the petitioner is for captive consumption and not for sale 

of energy to the Respondent. Respondent is suffering losses due to the facility of 

banking extended which has been contended in various judicial fora.   

9.6 In order to decide on the issue, a fact checking of the previous orders brings 

to light the following: 

Wind energy generation was in place as early as the year 1986. The 

purchase of wind energy, wheeling, banking etc was regulated by the Board‟s 

Proceedings of the erstwhile TNEB and the guidelines issued by the Ministry of 

Non-Conventional Energy Sources, Government of India.  Banking as a concept 

was introduced by the TNEB in 1986 to encourage generation of wind energy. 

Prior to the issue of Commission‟s tariff order on wind energy dt.15.5.2006, the 

unutilized banked energy was treated as lapsed by TNEB. In the first tariff order 
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for non-conventional sources of energy issued by the Commission on 15.5.2006, 

it was decided that the unutilized energy shall be sold at 75% of the applicable 

tariff. This decision was taken considering the representation of 

stakeholders(other than TNEB)  to buy the unutilized banked units at the end of 

each financial year at a suitable price or to allow additional 3 months time to the 

developers for consuming the unutilized units. The provision of sale of unutilized 

energy to TANGEDCO continued in the tariff orders of wind energy that followed  

the order of 2006.  

 

9.7      The petitioners have cited the provisions of section 2(8),9(2) of the 

Electricity Act, 2003 on captive power plants that defines a captive plant and the 

right to open access for such a plant.  Section 2(8) clearly says that the captive 

generating plant is a power plant set up by any person to generate electricity 

primarily for his own use.  The provisions of the  same Electricity Act, 2003  

under sections 61  and section 86 stress on safeguardingofconsumers'interest 

and  regulateelectricitypurchaseandprocurementprocessof distributionlicensees.  

There is no doubt that the petitioner owns the plants and hence has rights on the 

usage of power from the plant. Nevertheless,this right of the petitioner is limited 

to the extent that it does not impinge on the prospects/ finances of the other 

party.  

9.8      Both the parties have cited the principle of efficacy. The petitioner states 

that as per the „Doctrine of efficacy‟, adjustment should be on „First come, First 
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served basis‟ and being the owner of the power plants it is the vested right of the 

petitioner to decide on adjustment priority and this principle has been upheld by 

Hon‟ble  APTEL in A.No.53 of 2016. The Respondent, TANGEDCO has cited the 

judgment of the Hon‟ble Supreme court of India in Nabha Power Ltd. Vs Punjab 

State Power Corporation Ltd. which relies on the concept of „business efficacy‟ 

when the express terms of the contract are silent. TANGEDCO insists that in the 

absence of any regulations or provisions in order or contract, has adjusted the 

high cost preferential tariffs first before adjustment of lower tariffs in the interest 

of the consumers and the principles of least cost of power purchase. Further 

when WEGs continue to withdraw banked energy, TANGEDCO is forced to 

purchase from the market at higher costs and suffers financially.  

9.9        The submissions made by TANGEDCO cannot be ignored as in addition 

to the concessions granted for wind energy in the tariff orders, the utility has to 

bear the costs of integration of RE power. Captive power generation as intended 

in the Electricity Act 2003 is primarily for captive use. The excess energy that 

was considered lapsed prior to the Commission‟s order is being paid at 75% of 

the applicable tariff.  

9.10     The petitioner is able to wheel the energy generated for captive use and 

is able to bank the energy for use within the banking period of one year. The 

petitioner has not been deprived of their rights for wheeling of energy to their HT 

services or sale to third parties under open access. It is the unutilized energy left 
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at the end of the year that is encashed by the petitioner at 75% of the applicable 

tariff.TANGEDCO took the stand that the petitioner‟s installed capacity is higher 

than their requirement and that is the reason for surplus unutilized banked 

energy. This has been countered by the petitioner with data showing only 

generation of 68% against their requirement. TANGEDCO has neither confirmed 

nor negated the stand of the petitioner.   

9.11    Be that as it may, we are of the view that the petitioner can claim Doctrine 

of efficacy if the action of TANGEDCO erodes the basic rights of the petitioner in 

wheeling and banking and causes financial liabilities to them.  

9.12   In the case of Nabha Power Limited (NPL) V. Punjab State Power 

Corporation Limited (PSPCL) 2017 SCC Online SC 1239, the Hon‟ble Supreme 

Court, while cautioning against its overzealous application by the courts, has held 

that the principle of business efficacy should be applied when the five-condition 

test (set out in B.P Refinery (Westernport) Proprietary Ltd. V Shire of Hastings) is 

satisfied. 

The five-conditions, indicated in the above case, which are required to be 

satisfied are as follows: 

i)  Implied term must be reasonable and equitable. 

ii) Implied term must be necessary to give business efficacy to the contract. 

iii) Implied term must be so obvious that it goes without saying.  

iv)  Implied term must be of clear expression. 

v) Implied term must not contradict any express term of thecontract. 
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9.13      Energy wheeling is an agreement between the consumers who also own 

the Captive Generating Plants (CGP) and serves as a contract between the 

parties, the CGPs and TANGEDCO.  The Commission‟s orders/regulations or the 

Agreement do not  specify the priority of adjustment of energy from windmills with 

different dates of commissioning that attract different tariffs.   The case cited by 

the petitioner of DRP No.19 of 2012 and A.No.53 of 2016 cannot be compared 

with this case as the said orders deal with two different schemes namely REC 

and Non-REC that had different banking periods with one month banking for the 

former and 12 months for the latter.   

9.14We are of the view that the facts relating to the Appeal No.53 of 2016 which 

is relied upon by the petitioner is support of its case is distinguishable from the 

facts of the present case.  It is to be noted that it was a case wherein the REC 

generators having only one month time for adjustment of energy stood to loose 

the right of adjustment altogether if their energy was not adjusted first and the 

energy of the non-REC generators was adjusted first.  The Tribunal, in our 

opinion, keeping the same in mind, held that the adjustment priority made by 

TANGEDCO in the said case would result in the supply of energy by the REC 

generators at free of cost to TANGEDCO after the expiry of one month time 

available.  That was a case where the concept of undue enrichment or benefit 

was the main issue unlike the present case where the generators do not end up 

supplying energy free of cost to the licensee.  In the present case, the question of 

the generators ending up supply of energy at free of cost does not arise at all but 
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they only stand to suffer a little detriment in terms of price of the energy due to 

the method of adjustment.  Such adjustment, viewed in a larger perspective is to 

procure energy for supply of power to the consumers at a least cost and hence, 

such methodology cannot be faulted.   

9.15It is to be noted that the petitioner has not been deprived of his rights to 

adjust the generated energy at theretail tariff or his rights to banking of energy for 

a period of one year, and for that matter neither is his right for sale of unutilized 

energy affected. As observed in the judgment of Apex Court referred above, 

business efficacy in a transaction is not to impose on one side all the perils of the 

transaction, or to emancipate one side from all chances of failure. Therefore, 

respondents‟ reference to principle of business efficacy of adjusting energy at 

higher tariff rates first and the lowest tariff last i.e in descending order of tariffs is 

reasonable and equitable.  

9.16 However, the contention of the petitioner that there is no regulation in 

place for the manner in which the adjustment shall be made, too, cannot be 

brushed aside lightly.  It is a settled position of law that no detriment can be 

caused to any side without authority of law.  But the petitioner‟s reliance on 

Article 300 A of the Constitution of India, in our view, is far-fetched. There is 

misinterpretation of judgment of APTEL in Appeal No. 53 of 2016.  It is to be 

observed that Right to Property is no longer a fundamental right and is only a 

constitutional right.  It says no person shall be deprived of his property save by 
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authority of law.  The judgment of APTEL also holds that the cost incurred by the 

Distribution licensee is required to be optimised considering various provisions of 

the Act, Regulation and direction.  Hence, there is no manner of hesitation on our 

part to conclude that there is no bar in specifying the mode of adjustment by 

exercise of power under regulation and such exercise of power would not amount 

to deprivation of property under Article 300 A.Even assuming that the energy 

generated is petitioner‟s property, still it must be said that there is no deprivation 

to the core so as to deny the petitioner of the right to carry on business and at 

best, it can be said to be a case of differential interpretation.   

9.17The next immediate question which arises for consideration is that even 

concluding that the energy generated by the petitioner does not fall within the 

meaning of property under Article 300 A, whether the act of the respondent in 

effecting a classification among the energy supplied stands the test of 

reasonableness in terms of nexus to the object which is sought to be achieved.  

The object in directing the Distribution circles of the Licensee to effect the 

adjustment of energy bearing higher cost first as against the energy bearing 

lower cost is purportedly to protect the interest of the licensee and ensure that 

the business of distribution is conducted on commercial principles and interest of 

the consumers under section 61 (b) and section 61 (d) of the Electricity Act, 

2003. The argument of the petitioner is that the mandate under section 86 (1) (e) 

is to promote the non-conventional sources and the various orders of the 

Tribunal also affirms the same.  The respondent submits that the decision in 
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D.R.P. No.19 of 2012 and Appeal No. 53 of 2016 will not have any bearing in the 

instant case as those decisions deal with two different schemes having different 

banking periods.  The moot point which arises for consideration is whether the 

right of the petitioner to be promoted under section 86 (1) (e ) is absolute and 

untrammelled or the same is subject to the constraints and principles laid down in 

sections 61 (b) and  61 (d).  We are of the view that the mandate which has been 

imposed under section 86 (1) (e ) and section 61 (b) and 61 (d) stand on similar 

footing and there cannot be an absolute right on the part of the non-conventional 

generator to appropriate the right to decide on anything concerning the 

transactions between the licensee and the RE generators irrespective of the 

pecuniary liability which is likely to fall on the licensee.  We totally agree with the 

petitioner that the mandate on the Commission to promote the non-conventional 

sources cannot be called in question.  But at the same time, we find that there is 

a necessity to strike a balance within the competing interests arising out of the 

mandate under section 86 (1) (e), on the one hand and sections 61 (b) and 61 (d)  

on the other hand.  There is nothing on record to suggest that there is a total 

restraint on the generators by the licensee in effecting the adjustment of banked 

energy in which case we will have a strong case for intervention.  But the issue is 

an intra-adjustment on the question of adjustment priority based on cost of 

renewable power without there being a total deprivation of basic right of 

adjustment or re-drawal as the case may be.  We find that such priority 

eventhough evolved by the licensee on its own has a strong nexus to the 
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statutory provision laid down in sections 61 (b) and section 61 (d) and the 

National Tariff Policy. However, we outrightly reject the argument advanced by 

the TANGEDCO on the invocation of Merit Order Dispatch.  The MOD, as is 

known, is not applicable to New and Renewable Sources, as per the Regulations 

of the Commission and hence, the concept of MOD cannot be imparted in the 

scheme of RE Power integration.  But the classification of the RE energy which 

was generated out of machines commissioned on different dates for the purpose 

of integration with the grid and re-drawal by the generator from the banked 

energy, in our view, stands the test of reasonableness with reference to section 

61 (b) and section 61 (d) as in the ultimate analysis, the advantages accruing to 

the large sections of the society outweighs the advantages occurring to a section 

of the players in the field.  Hence, the circularsprescribing order of priority 

impugned herein stand the test of reasonableness but there is yet another 

question which requires consideration i.ewhether the Commission can accord 

approval for the same in the absence of any regulations on the subject.  Here 

again, we have to observe that the question whether an order can be passed in 

the absence of statutory regulation is no longer resintegra and settled in PTC Vs. 

CERC by the Hon‟ble Supreme Court.  Also, the APTEL in the judgment under 

reference has referred to Regulation 8 of the power procurement from New and 

Renewable Energy Regulation 2008 and upheld the powers of the Commission 

to decide on the mode of adjustment.  Thus, the absence of a regulation or rule 

cannot come in the way of passing an order as equity.  In other words, this does 
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not  prevent from  passing an order. Therefore, we conclude that we are amply 

empowered to pass an order on equity in the present case affirming the 

adjustment priority effected by TANGEDCO as it satisfies the object of equity in 

terms of economical procurement for the consumers and has nexus to the object 

set out in section 61 (b) and section 61 (d) which, in our view, prevails over the 

mandate under section 86 (1) (e ) insofar as the present case is concerned.  It is 

because  there is no total restraint or deprivation of the petitioner‟s right of re-

drawal and adjustment so as to attract violation of  section 86 (1) ( e).  On the 

whole, we therefore, are convinced that the impugned order is perfectly valid and 

also that we have powers to lay down the adjustment priority in specific with 

reference to this case.    

9.17The priority of adjustment where  energy is wheeled by a consumer from 

multiple windmills commissioned on different dates in different control periods 

with different tariffs applicable, shall be as follows: 

“If the consumer wheels energy for adjustment from more than one 

windmill, commissioned on different dates attracting different tariffs, the 

priority of adjustment shall be in descending order of applicable tariffs i.e  

adjustment of energy shall be from the windmill commissioned with 

highest  tariff  first followed by  wind mills commissioned with lower tariffs. 

The energy from wind mill commissioned in the control period with lowest 

tariff shall be adjusted last.” 



42 
 

9.18     As to the prior approval for adjustment of energy, the petitioner has also 

not agitated the issue as long as for 10 years which leads to an inescapable 

conclusion that the petitioner did not find the method of assessment illogical or 

unreasonable. However, the licensee is directed to take prior approval of the 

Commission for any action that violates the rules/orders/ regulations or is a 

subject of contention between the stakeholders.  

 In the result, the petition is disposed accordingly.  There will be no order 

as to costs.   

                          (Sd........)              (Sd......) 
(K.Venkatasamy)                             (M.Chandrasekar)     
 Member (Legal)                  Chairman 
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